
IJIRST –International Journal for Innovative Research in Science & Technology| Volume 5 | Issue 12 | May 2019 
ISSN (online): 2349-6010 

 
All rights reserved by www.ijirst.org 73 

Relationship of the Military Prosecutor General 

and the Attorney General in the Prosecution 

Function 

  

Hedwig Adianto Mau 

PG Student 

Doctor of Law 

University of Jayabaya, Indonesia 

 

Abstract 

 

Duty to prosecute is part of law enforcement functions to translate the wishes of the law into reality. The law enforcement process 

will culminate in the implementation of laws and regulations by the law enforcers themselves. Law enforcers in the Indonesian 

public criminal justice system include the following: Police, Public Prosecutors, Judges, Lawyers, and Correctional Institutions, 

while law enforcers in the military criminal justice system within the Indonesian National Armed Forces (TNI) include: Military 

Judges, Military Prosecutors, Military Police, Military Defense Attorneys, and Military Penitentiaries. Elucidation of Article 57 

paragraph (1) of Law No. 31 of 1997 stipulates that the Military Prosecutor General in performing technical prosecution function 

is responsible to the Attorney General of the Republic of Indonesia (RI) as the highest public prosecutor in RI through the 

Commander-in-Chief, while in performing duty to develop Military Prosecution Service, shall be responsible to the Commander-

in-Chief. Although the Law No. 31 of 1997 has governed relationship between Military Prosecutor General and Attorney General 

but in practice, this has not been properly implemented.  
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_______________________________________________________________________________________________________ 

I. INTRODUCTION 

Law enforcement within the environs of TNI is implemented to ensure the soldiers’ discipline and alertness in dealing with any 

kind of threats against the state’s security and safety. Law enforcement is a very essential and substantial matter in a concept of a 

nation based on the rule of law, such as Indonesia. According to Edi Setiadi and Kristian, law enforcement means a part of legal 

development which leads to the efforts of operating and applying or concreting the law in real life to reinstate or recover the balance 

in the order of social life, national life and state life.  

Law enforcement is a process to translate the wishes of the law into reality. Therefore, the law enforcement process will 

culminate in the implementation of laws and regulations by the law enforcers themselves. Law enforces in the Indonesian criminal 

justice system include: Police, Prosecutors, Judges, Lawyers, and Penitentiaries. Meanwhile, the law enforcers from the environs 

of TNI include: Military Judges, Military Prosecutors, Military Police, Defense Attorneys, and Military Penitentiaries.  

According to Jimly Asshiddiqie, law enforcement principally is a process to enforce justice values, but not merely to enforce 

written regulations having textual, formal, positivist, and mechanistic nature. In this case, what must be upheld is nothing but 

justice as the soul of each legal norm. 

Military prosecutor as one of law enforcers within the military tribunal is governed under Article 1 point 7 of Law No. 31 of 

1997 stipulating "Military Prosecutors and Military Appellate Prosecutors, hereinafter referred to as Oditur, are officials authorized 

to act as public prosecutors, as executors of court decisions or decrees within the military tribunal or general court in criminal 

cases, and as investigators in accordance with the provisions of this Law. Furthermore, paragraph 8 provides that the Military 

Prosecutor General means the highest general prosecutor within the Indonesia National Armed Forces, the highest leader and 

person-in-charge of Military Prosecution Service controlling the performance of duties and competence of the Military Prosecution 

Service. 

Elucidation of Article 57 (1) of Law No. 31/1997 stipulates that the Military Prosecutor General in performing technical 

prosecution function is responsible to the Attorney General RI as the highest public prosecutor within RI.  

In the military criminal justice system, it has been determined that a body that exercises state power in the field of prosecution 

and investigation based on delegation from the TNI Commander-in-Chief is the Military Prosecution Service. Meanwhile, in the 

criminal justice system, Public Prosecution Service as the state institution will exercise state power in the field of prosecution.  

In performing prosecution function, Public Prosecution Service is led by an Attorney General, as provided for in Article 18 (16) 

stipulating that an Attorney General is the highest leader and person-in-charge of Public Prosecution Service who leads and controls 

the performance of duties and competence of Public Prosecution Service. Furthermore, elucidation of Article 18 (1) affirms that, 

in view that the Attorney General is the highest leader and person-in-charge of Public Prosecution Service who leads and controls 
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the performance of duties and competence of Public Prosecution Service, then the Attorney General is also the highest leader and 

person-in-charge in the prosecution function. 

Despite that Law No. 31/1997 and Law No. 16/2004 have expressly governed relationship between Military Prosecutor General 

and Attorney General in prosecution function, this has not been properly implemented to date. In technical prosecution function, 

the Attorney General should have a very central role in the improvement of the Military Prosecutors in order to produce reliable, 

professional, with integrity and discipline Military Prosecutors. 

 Problem Formulation 

Based on the description above, the problem is on how to manage the relationship between Military Prosecutor General and 

Attorney General in prosecution function? 

 Research Method 

The method adopted in this research is normative law research, with its main approach adopting normative legal research. For this 

reason, the approach method adopted herein is normative juridical approach i.e. by reviewing various applicable legal principles 

(positive law). 

II. DISCUSSION 

The implementation of Military Justice System is based on the existence of specificity or peculiarity in the life of soldiers, by not 

waiving legal interest. In the implementation of Military Justice System, specific principles which constitute norms in the order of 

military life are applicable. The principles in Military Tribunal (Sumapermata, 2007) are as follows: 

1) Principle of Unity of Command. In the military life with its organizational structure, a commander has a central position and 

is fully responsible for the unity and his members. Therefore, a commander is authorized to refer a case to a forum in the 

settlement of criminal case.  

2) Principle of a Commander is Responsible for his Members. In the life order and organizational characteristic of Armed Forces, 

a commander is functioned as a chief, teacher, father, and coach, so that a commander should be fully responsible for the unity 

and his members.  

3) Principle of Military Interest. To administer the state defense and security, military interest must be prioritized over the group 

and individual interests. Specifically, however, in the judicial process, military interest is always balanced with legal interest. 

According to Salam (2002), the army is not a separate class, because each army member is also a part of the ordinary society.  

However, due to burden of the Armed Forces' obligation as the core of national defense, it requires a more disciplined maintenance 

of order within its organization. Therefore, it is as if a separate group to achieve the objectives of the main task. For this reason, a 

special law and an independent court separated from general courts are required. Special law and independent courts constitute 

law enforcement through the military tribunal performed by law enforcers from TNI for law enforcement purpose. 

Elucidation of Article 57 paragraph (1) of Law No. 31/1997 stipulates that the Military Prosecutor General in performing 

technical prosecution function is responsible to the Attorney General through the Commander-in-Chief. The context of Elucidation 

of Article 57 (1) above is closely related to the relationship of institutions/law enforcers, as the opinion of Friedman. 

Friedman (1975) stated that legal system consists of three components: 

 Structure 

Legal structure according to Friedman is as follows: “Structure is a pattern which indicates how the law is implemented by the law 

enforcers, particularly the institution performing law enforcement duties in prosecution function. In Indonesia, the institution 

performing prosecution function is Public Prosecution Service for general crimes in general and military prosecution service for 

military crimes”. 

 Substance 

Another aspect of legal system is the substance; it means actual rules, norms, and behavioral patterns of people inside the system.  

Therefore, legal substance involves all applicable laws and regulations to bind and to be the guidance for law enforcers. 

 Legal Culture 

Legal culture involves the one which constitutes people's attitude (including legal culture of its law enforcers) towards the law and 

the legal system. As good as the arrangement of legal structure to implement the prescribed rules of law and as good as the quality 

of legal substance made without being supported by legal culture by the people involved in the system, the law enforcement will 

not be running effectively. 

Substantially, the relationship between the two institutions is regulated in the elucidation of Article 57 (1) which is then 

confirmed in Article 28 of TNI Commander-in-Chief Regulation No. 20/2017 stating that Military Prosecutor General is a technical 

judicial body of the Indonesian National Armed Forces Legal Development Service and General Counsel (Babinkum TNI) that 

carries out duties of investigation and prosecution, and executes the court decrees or decisions. The development of Military 

Prosecution Service is under Babinkum TNI and technically-judicially under the supervision of the Attorney General through the 
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Commander-Chief. Article 39 (2) provides that as the Highest Public Prosecutor within TNI, the Military Prosecutor General is 

responsible to the Attorney General RI as the Highest Public Prosecutor within RI through the Commander-in-Chief. However, 

the provisions governing the authority between the two institutions have not been implemented yet. 

According to Stoud as quoted by Ridwan (2008), authority means the whole rules relating to acquisition and exercise of 

governmental competence by the subject of public law. 

There are two elements contained in the definition of the authority concept presented by H.D. Stoud: 

1) existence of the rule of law; and 

2) Nature of legal relations. 

Prior to the delegation of authority to the institution which will exercise it, it is necessary to first determine it in the laws and 

regulations, in the form of statutory law, government regulations or lower rules. Nature of legal relations connects to and has 

involvement or bond or relationship or is in association with law. Its legal relations are both public and private. 

Hence, the authority that has been granted by the law should be exercised by both Military Prosecutor General and Attorney 

General. The Attorney General conducts supervisory function over the implementation of technical prosecution function performed 

by Military Prosecutor General. Schermerhon (2010), said that supervision is a process in determining standards of performance 

and actions to be taken that may support the achievement of results expected in accordance with the goals expected. Meanwhile, 

according to Stoner et al., (2007), controlling is the process of ensuring that actual activities conform the planned activities  

In an official perspective of institutional version, the National Institute of Public Administration Indonesia reveals that 

supervision is a process of leadership activities to ensure and guarantee that organization’s goals, objectives, and tasks will and 

have been carried out properly in accordance with applicable and prescribed plans, policies, instructions, and requirements. 

The accountability of technical prosecution from Military Prosecutor General to Attorney General and the supervisory function 

of Attorney General are not construed that Attorney General will intervene the implementation of law enforcement duties within 

TNI or at any time the Military Prosecutor General will be under the Attorney General. However, the focus of relationship between 

the two institutions as provided in the Elucidation of Article 57 (1) of Law No. 31/1997 relates to the improving competencies of 

law enforcers, specifically Military Prosecutor General in the performance of prosecution duties to be more increasing the 

professionalism. 

According to Huntington (2003), in the TNI context, the concept of professionalism implies that TNI soldiers must have special 

expertise and skills in their fields and have responsibility for their duties. Military professionalism contains three meanings: 

1) Expertise implies that professionals are experts having special knowledge and skills in particular fields. Knowledge is obtained 

through education in institutions having authority in their fields, while skills are obtained through institutions where the person 

serves his profession.  

2) Social responsibility implies that a professional is a person having social responsibility for his profession with a client, who is 

a member of his own community, where all forms of work and compensation are not merely for the performance he has 

undertaken. In the context of military professionalism, social responsibility can be seen from the role, function and work 

protecting the state and nation from any armed threats. 

3) Corporateness (unity) has dimension which refers to awareness and loyalty of members of a special and respected group or 

institution having professional competence based on the established formal standards. This dimension implies that they have 

their own principles, structures, institutions and codes of ethics. 

Professionalism of Military Prosecutors also implies that in serving their duties, authority, and responsibility they are under a 

strategic process to enforce law and justice in dealing with various challenges and temptations, both in general society and military 

community.  

Relationship between the two institutions will highly affect the performance of law enforcement in prosecution function, 

specifically those performed by the Military Prosecutor General. If until now, provisions in the elucidation of Article 57 (1) of the 

Military Tribunal Law have not been implemented yet, concrete steps must be taken in the form of entering into memorandum of 

understanding or cooperation agreement between the leaders of the two institutions. 

In the course of time, under the leadership of Attorney General H.M Prasetyo and TNI Commander-in-Chief, Air Marshal Hadi 

Tjahjanto, several memorandums of understanding were signed, among others dated 10 April 2018 concerning intelligence 

trainings and exchange of intelligence information for law enforcement interest. It also includes educations and trainings relating 

to law enforcement, supports and back-up of TNI personnel in the implementation of tasks and functions of Public Prosecution 

Service and leaders of Public Prosecution Service. Technical coordination relating to the implementation of law enforcement duties 

and functions, and assignment of Military Prosecutors in Public Prosecution Service and assignment of Prosecutors as Liaison 

Officers (LO) in Military Prosecution Service ( https://infonawacita.com/attorney general office - TNI maintain collaboration -this 

is the realization/). 

Through cooperation of coordination with respect to the implementation of law enforcement duties and functions, it will also 

become a strong foundation to build harmonious relationship which may avoid from any gap of differences, dichotomies and 

disparities in the civil-military treatment when handling connectivity cases jointly between military members and civilians who 

are each subject to a different judiciary. 

By the signing of those MoUs, several steps must be immediately followed up by entering cooperation agreements, one of them 

relating to the assignment of LO in each institution that will technically govern the assignment mechanism for Military Prosecutors 

and Public Prosecutors of the respective LO. The LO assignment is a step forward in the relationship of the two institutions,  

especially as to the implementation of the provisions in the elucidation of Article 57 (1) of Military Tribunal Law. 
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III. CONCLUSION 

Elucidation of Article 57 of Law No. 31/1997 affirms that the Military Prosecutor General in performing prosecution function is 

responsible to the Attorney General RI as the highest public prosecutor in the State of the Republic of Indonesia through the 

Commander-in-Chief.  

Provisions in Law No. 31/1997 above create legal consequence to be implemented. This relates to the implementation of law 

enforcement in prosecution function. Relationship between Military Prosecutor General and Attorney General in prosecution 

function, if it is viewed from the legal system aspect, is highly relevant to the existence of Military Prosecution Service and Public 

Prosecution Service as the institutions/bodies performing prosecution function.  

The relationship between the Military Prosecutor General and the Attorney General is closely related to the professionalism of 

the Military Prosecutors in carrying out prosecution function, both in making indictments with criminal clauses to be applied and 

also the ability or skill in proving criminal elements in a case. 

LO assignment by the Military Prosecutor General and the Attorney General in each institution is expected to increase the 

collaboration of the two institutions in shaping Military Prosecutors who are reliable, professional, with integrity and discipline. 

REFERENCES 

[1] A. Mulyana Sumapermata, Military Court Procedural Law, Bandung, Alumni Press, 2007 

[2] Edi Setiadi and Kristian, Integrated Criminal Justice System and Law Enforcement System in Indonesia, Prenadamedia Group, 2017 

[3] John R. Schermerhorn, Management, Hoboken, N. J. Wiley, 2010 
[4] James A. Stoner, Edward Freeman dan Gilbert, Management, 5th edition, Prentice Hall of India, 2007 

[5] Jimly Asshiddiqie, Reinforcement of Governmental and Judicial System, Sinar Grafika, Jakarta, 2015,  
[6] J.G. Brouwer and Schilder, A Survey of Dutch Administrative Law, Nijmegen, Ars Aeguilibri, 1998 

[7] Lawrence M. Friedman, The Legal System; A Social Science Perspective, Russel Sage Foundation, New York, 1975 

[8] National Institute of Public Administration of the Republic of Indonesia, the State Administration System of the Republic of Indonesia Volume III, Gunung 
Agung, Jakarta, 2006 

[9] Soerjono Soekanto, Factors Influencing Law Enforcement, PT. Raja Grafindo Persada, Jakarta, 2008  

[10] Soerjono Soekanto Normative Legal Reserach, a Brief Review, Rajawali Pers, Jakarta 2011 


